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Marlene H. Dorteh, Esquire

Secretary

Federal Communications Commission
445 [2th Street, SW

Washington, DC 20554

Re: Notification of Ex Parte Communication
MB Docket No. 02- 277, MM Docket Nos. 01- 235, 01- 317, and 0(- 244

Dear Ms. Dortch:

This 1s to advise vou. in accordance with Scetion 1.1206 of the I'CC’s rules. that on May
4. 2003, Barry Drake. President ot Backyard Broadcasting Holdings, LLC (“Backyard
Broadcasting™), Anne Swanson ol this office. and | met with Simon Wilkie, Chief Economist of
the Commission. and Jonathan Levy, Deputy Economist, of the Commission’s Office of
Strategic Planning and Policy Analysis, to discuss Backyard Broadcasting’s concern that any
revision ol the definition of radio markets, particularly a reformulation based on geographic or
economic data, such as Arbitron’s Radio Metro Markets data, would competttively disadvantage
small. recently established companies vis-a-vis larger and more entrenched radio owners. If the
FCC nonetheless adopts such a change, Backyard Broadcasting stressed the importance of
grandfathering and allowing free transferabitity of any non-compliant clusters and of giving all
participants i1 a market the ability to increase station ownership to the level of the largest
grandfathered cluster.

In addition, if the Commission should adopt a geographic or economic market definition,
Backyard urged that the Commission also provide that same-service, in-market stations without
substantial overlap be treated as a single station for computing a licensee’s ownership limitation.
This exception would reflect the reality that later entrants to a market may have to combine
several Class A FM stations scrving different areas to obtain the geographic coverage arca of a
single Class C FM station. The Commission’s existing same-service simulcast rule (47 C.I'.R.

§ 73.3550) could provide an appropriate standard for determining whether overtap of principal
community contours 1s “substantial.”

The enclosed handouts were distributed at the mecting.




Maricne H. Dortch, Esquire
May 15, 2003
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As required by section 1.1206(b), two copies of this letter are being submitted for each of
the above-referenced dockets.

Enclosures S
cc {w/o cnc.) by telecopy:  Dr. Simon Wékie
Dr. Jonathan D. Levy



The Substitution of Arbitron Metro Data To Govern Local Market Definition Will
Hamstring Small and Medium-Size Group Owners Seeking To Compete Effectively with

Mega-Groups in Local Markets

MM Docket Nos, 00-244, (31-235, 01-317
MB Docket No. 02-277

Back yard Broadcasting 1s a small, recently established independent company, dedicated
Lo local radio, with a total of 22 radio broadcast stations in the Muncie, Indiana (Arbitron Metro
Rank 201), Olean, New York (Arbitron Mctro Rank 207), Elmira-Corning, New York (Arbitron
Metro Rank 213), Willtamsport, Pennsylvania (Arbitron Metro Rank 259), and Jackson,
Mississippi (Arbitron Metro Rank 123), markets.

¢ o compete effectively against mega-owncers who can spread their risks over scores of
markets, smail group owners like Back yard nced the ability to cluster stations pursuant to the
same rules under which the mega-consolidators have already built their businesses.

o~

Despite its relatively limited resources, Backyard directly competes with some ol the
laroest consolidators, including Clear Channel m the Jackson, Mississippi, and
Williamsport, Pennsylvania, markcets, Infinity, Entercom, and Citadel in the Olean,
New York, market, and Citadel in the Muncie, Indiana, market.

Operating under the existing rules and market definitions, these mega-consolidators
were able to establish effective and efficient clusters of stations in various markets,
spreading Nixed costs amonyg stations withm a market and risk among stations in
several markets.

Recent entrants like Backyard miust be alforded a level playing field as they (ry to
crow and compete against such already large and dominant competitors. This means
allowing new cnlrants the same opportunitics Lo create viable station groups capable
ol'competing with the established donminant groups.

s Ihe use of Arbitron Metro Markel data, particularly m smaller matkets, imposes a far morc
restrictive standard than existing rudes and would stymic new entrants seekmg o compete
elfectively against entrenched mega-consolidators and their existing clusters.

o The Commission recently reviewed and approved Backyard’s acquisition of control

ol several stations in the Muneie, Indiana, arca. Backyard’s holdings, however, could
cxceed the ownership rules if Arbitron Metro Market data is used to deternmune the
size of the market. Arbitron assigned just 12 stations to the newly-created Muncie —
Marion, Indiana, Mctro Markel. Although the ownership rutes allow common
ownership of just 3 FM stations and 5 stations overall 10 a 12 station market,
Backyard already holds 0 stations i the deiined market, inciuding 5 £M stations.

Defiming smaldler markets involves a great deal of discrelionary line drawing. In the
absence ol a single farge eity, one muslt pick and choose among groups of smaller
communities 1o form new markels. 1T such chotees are made arbitrarily and without
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reference to existing and potential competition, the formation of new markets could
have an immediate and devastating effect on smaller group owners. For this reason,
the Commission must not extend the use of Arbitron Metro Market definitions to
smaller markets without careful consideration of the effects on such markets.

o Yo the extent the use of Arbitron Metro Market definitions would create more
restrictive standards in smaller markets, such acts would be reregulatory and contrary
to the intent of Scetion 202(h) of the Telecommunications Act of 1996 and the
presumption in favor of repeal that courts have found must be applied in coustruing,
1S Provisions.

More restrictive markets created by the use of Arbitron Metro Market data could forcc station
divestiture or the breakup of existing elusters.

o For smaller group owners 10 be ablc to maintain value, they must have the ability to
keep existing clusters intact.

o Forcing the divestiture of stations from an existing cluster would have a devastating
and immediate effect on a smaller group owner by causing a precipitous foss of
market value for its properties and an nability to obtain loan capital.

o Morcover, unless existing clusters may be transferred or assigned, small group
owners will fose much of the market value of their stattons because prospective
buyers will not be able to realize the benelits of existing clusters. Most smaller
prowing compames likely will need to restructure to securc financing, change
owncrship in initial public offerings and, potentially, merge with other comparably
sized companies tf thy are to grow into effective competitors. The mega-owners
already have passed through that stage of development. Under more restrictive
market definitions, even a simple corporate restructuring, [PO or other change of
conbrol coudd force the break up of clusters, destroying much of the valuc of smaller
companies like Backyard and precluding them from becoming eftective compettors
against the mega-owners.

o Al the same time, more restrictive market definitions, combined with
(runsfer/assignment protections for existing clusters (i e., “grandfathered clusters™),
would simply lock-in the current patterns of market dominance while blocking the
development of polentially competitive new clusters.

Arbitron is a public company accountable to its shareholders and to its largest customers,
which are the entrenched mega-conselidators. The economic incentives guiding Arbitron’s
deersions do not necessarily align with the public interest benefits that the Commission seeks
torealize mthis proceeding. Use of Arbitron market definitions, which the company may
vary from time to time, would mean that the value of market clusters of emerging
competitors may become a function of Arbitron’s commercial interests.



MM Docket Nos. 00- 244, 01-235, 01-317
MB Docket No. 02-277
Page 3 of 3

o Fornstance, in 1987, Arbitron lowered its estimate of the Black population in the
Housten, Texas, markel afier certain major station owners petitioned for such
changes. Radio station KMJQ(FM), which concentrated on Black listeners, lost
market share as a result. In response, KMJQ(FM) submitted population reports from
the City of Houston Department of Planning and Development, which were endorsed
by the city of Houston and Harris County. Arbitron refused to revise its estimates,
however, or even postpone the implementation of the lower estimates pending further
studies. (See KMJQ, KMJIM Drop Arbitron, Radio and Records, Jan. 13, 1988, at 3,
attached hereto.) Similarly, Spanish language broadcasters have criticized Arbitron’
failure to take accurate account of fanguage preference, which undermines the
Hispanic radio industry by giving a false measure of the listening habits of Spanish-
language listencrs.

Conclusions:

e Only Fix What I Broken. The Commission should not disrupt the market by drastically
altering radio market definitions. Although the current rules create certain
mconsistencics and disercpancics that should be addressed (e.g., the “Pine Bluft”
probtem), radical changes are unneeessary and not in the public interest --- particularly
where such changes will tighten existing restrictions.

o Arbitron s Not The Answer. Usc of Arbitron Metro Market Data will lead to arbitrary
market definitions that may not reflect competitive realities. [ particular, Arbitron
Metro Market data must not be used in markets smaller than the Top 200 because the
impact will be arbitrary and inconsistent. Morcover, adopting more restrictive Arbitron
Metro Markets will only disrupt the ciforts of emerging small companies that should be
encouraged as cifective competitors to the mega-consolidators.

Attachment
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KMJQ, KMJM Drop Arbitron

MSi's Houston Black Popuiatlon At Issue

KMJQ/Houston and sister Urban
KMJIM/S. Louls will not ronew
thelr Arbitran subscripbions follow-
ing o decislon by Arbltron's papula-
Hon datas supplicr Market Statis-
tics, lnc. (MSD) to stand behind »
lower estimate of Horris Couaty
| Houslon) ‘s black pepulation.

P3O Box 22900

Accarding to o KMLIQ statement,
two Houston compelilors, Yiscom
Country outlet XIKK and Group
W's Beautiful Mugic KODA, “peki-
tooed Arbitron to lower ils esh-
mates of Houston's black popula-
tion. Pressure by these two major
broadeast groups led Lo an an-
nouncement in August (1887] thai
Arbltron would lower the hlach
population estimates'” in the fall 87
report,

Amplllytng the sequence of
cvents, Arbit-on VP Rhody Basley
said KIKK ond KODA petitioned
MSI to Jower the estimate on the
basiy of new 1987 dala from the
Texsa Department of Heakth.
KMLIQ contends that dala actually
sternmed from & 1884 survey. MST
officials were unavailahle for com-
mient

KMJIQ Survey
“MNot Consldered’

KMIG protested the new lower
estimate, and at & meeting wilh Ar-
bitren and -MSI olficlals. presented
8 papulation repert from Howston's
Dept. of Planning & Cevelopment,
endorsed by lhe oty of Houston
and Harms County. This data,
KMLIQ states, “showed the hlack
population to be grealer than the
MST estimates and is informeton

=g

more current than any MSL has
been using."'

Arbitron tumed lhe declsion cver
o MSL. which wrote KMJQ that 1t
was satisfied with its estimates and
wollld not teke Intp considerabion
the new data KMJQ hod submil-

KMV See Pape 21

KM
Gontinued from Paga 3

ted. According Lo Bogley, MST felt
It was unable to validate the pew
survey's numbers. “In aoy kind of
reseprch, there's some kind of lag
period.” Bosley added.

KMIQ states that Acbitron refus-
ed o postpope the implementation
of the pew lower estimates pending
further studbes. Sr. VP/GM Barry
Drake commentad, *“When the bur-
den of preof wag placed oo our
shoulders, wa respanded by fum-
iching the most acourate, up-fo-dhe-
minute data aveilahle Obviously.
Arbitron could not face those other
stations and reverse their decision
to lower the black population. This

{8 = sad day for our Industry

Kaymarkat Commun callons

Houstan, Texas 77227

JANUARY 134988

In response, Boslcy emphaclzed
that the decigion was MSI's,
stating. “‘We accept the data that
MST sypplies, so we'll {stick with
L

I n ol
Ek:m in all markein, but to Birch
aod two other major research or-
ganizatiops. Bosley nlso sald the
lower black population estimste
was calcdlated to affect HMIQ's
12+ share by at most a tenth of 2
point. and expressed disappoint-
ment ot KMIQ ond KMIM's deci-
slon.

7131623 0402



Replacing the Current Radio Market Definition with an Arbitron/BIA Standard
Will Frustrate the Efforts of Small and Medium-Sized Group Owners to
Compete Effectively with Mega-Groups in Local Markets

e The Commission should not disrupt the radio industry by drastically altering radio markel
definitions based on Arbitron and/or BIA standards.

o The industry has adapted 1o the current radio market definition, and those entities that
entered the markel since 1996 have based their competitive strategies on the existing
defintion.

o These new entrants and other growing companies must have the opportunity to develop
efficient clusters of stations under the same rules that have been used to build the existing
mega-companies. Otherwise, the new entrants will not have any opportunity to compete
cffectively with them,

o Disruption in the industry from a new radio market definition will disproportionately
harm smaller players for whom the loss or inability to transfer intact even a single cluster
could have a devastating effect. Mega-owners can spread the risk of a major change
across one or more of their markets; smaller owners seeking to compete with them
cannot.

e |fthe Comnussion nevertheless changes the radio market definition to an Arbitron and/or BIA
standard, the Commission must adopt provisions that limit the hann that smaller group owners
will suffer:

o The Commission should provide for full grandfathering and full transferabihity of
clusters.

* A requirement for divestiture of ¢lusters would severely and disproportionately
harm smaller group owners; mega-owncers can spread the risk.

= Any linutation on transterability of clusters would result in an immediate loss of
value that would be felt most acutely by small group owners. Mega-owners
rcached their current positions through a history of transfers and assignments,
including numerous “trade up” sales and exchanges, mitial pubiic offerings.
mergers, and the addition of new equity investors. 1f the Commission only
permits a limited number of transfers of grandfathered clusters, it will cut off thc
only growth path for those seeking lo offer effective competition to mega-owners.

o The Commission should allow any owner in @ markel to increase station ownership to the
level of the largest grandfathered cluster. Otherwise, the new rules effectively will protect
entrenched mega-owaers against effective competition.

o Stations mn a markct that do not have any contour overlap with another co-owned station
in the market - or have so little contour averlap that the Commission’s rules would
permit same-scrvice simulcasting -- should be treated as onc station in the numerator in
computing the ownership limit for that hcensee. Otherwise, a new entrant’s two non-
overlapping, Class A stations would be treated the same as an entrenched owner’s
overlappimg Class C stations.

o FCC should deal with anomalics under the current market definition standard on a case-
by-case basis. For example, the so-cailled “Pine Bluff” problem could be addressed by
reguinng that the requisite market size be established without counting in the
denominator commonly-owned stations that are not a part of the cluster being evaluated.



Backyard Broadcasting Holdings, LLC Stations
{by Arbitron Market)

Jackson, Mississippi (Arbitron Metro Rank 123)

Licensce: Backyard Broadcasting Mississippt, LLC
WTY X{FM), Jackson, Mississippi
WRXW(I'M), Pearl, Mississippi

Muncie-Marion, Indiana (Arbitron Metro Rank 201),

Licensee: Indiana SabreCom, Inc.'
WHTY(FM), Hartford City, Indiana
WHTI(FM), Alexandria, Indiana
WURK(FM), Elwood, Indiana
WERK (M), Muncie, Indiana

Licensee: Muncie SabreCom, Inc.
WXEN{AM), Muncic, Indiana
WLBC-I'M, Muncie, Indiana

Olean, New York (Arbitron Metro Rank 207),

Licensee: Arrow Communications ol N.Y_, Inc.
WPIG(FM), Olean, New York
WHDL{AM). Olean, New York

Flmira-Corning, New York (Arbitron Metro Rank 213)

Licensee: Chemung County Radio, [ne.
WNKI(FM), Coming, New York
WPGIFM), Horseheads, New York
WNGZ(FM), Montour Falls, New York
WWIZ{AM), Horscheads, New York
WOMFE(AM), Watkins Glen, New York

Williamsport, Pennsylvania (Arbitron Metro Rank 259)

Licensee. South Wilhamsport SabreCom, Inc.
WILQ(FM), Williamsport, Pennsylvania
WWPA(AM), Williamsport, Pennsylvania
WBZD-FM, Muncy, Pennsylvania

W7 XR(FM), S. Williamsport, Pennsylvama
WCXR(FM), Lewisburg, Pennsylvania
WRVIIFM), Williamsport, Pennsylvania

"Indiana SubreCom, Inc. station WHBU(AM), Anderson, [ndiana, is not included in the Muncie-Marion, Indiana,
Arbitron Metro Market.

BOTAR02:1395526-)



